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PARLIAMRNTARY  DIVORCE  IN  CANADA. 

(From  the  Canadian  Law  'I'imes,  March,  i838.) 


1  N  Bouvier's  Law  Dictionary,  the  word  "  Divorce  "  is  detined 
X  as  "the  dissolution  or  partial  suspension  by  law  of  the 
marriage  relation.  The  dissolution  is  termed  divorce  from  the 
bond  of  matrimony  ;  or  in  the  Latin  form  of  the  expression,  a 
vinculo  iruUrimoini  \  the  suspension,  divorce  from  l)ed  and 
board,  d  me>i8(i  et  tJtoio.  The  former  divorce  puts  an  end  to  the 
marriao-e  :  the  latter  leaves  it  in  full  force." 

Dlvorci  ill  England. — Prior  to  1858,  jurisdiction  to  dissolve- 
marriage  was  not  entrusted  to  any  ordinary  Court  of  Justice, 
but  reserved  to  the  Legislature.  An  attempt  was  made  in  the 
reign  of  Queen  Elizabeth,  by  tlie  Ecclesiastical  Coui'ts,  to  usurp 
such  jurisdiction,  and  some  decrees  of  divorce  d  vlncido  matri- 
monii were  pronounced,  but  the  Star  Chamber  interfered  and 
stopped  the  practice.  The  theory  on  which  these  Courts  seem 
to  have  proceeded  in  making  such  decrees  was,  that  since  the 
Reformation  marriage  had  ceased  to  be  one  of  the  Sacraments 
of  the  Church,  and  therefore,  that  the  contract  between  the 
parties  could  be  dissolved  upon  breach  of  the  promise  upon 
which  the  contract  rested.  However  this  may.be,  the  Ecclesias- 
tical Courts  desisted  from  the  exercise  of  this  novel  jurisdiction. 
The  consequence  was,  that  no  judicial  tribunal  could  give  com- 
plete redress  for  the  greatest  matrimonial  grievance,  and  so  the 
practice  at  length  sprung  up  of  obtaining  private  Acts  of  Par- 
liament to  release  parties  a  vinculo  matrimonii,  and  to  enable 
them  to  marry  again.  In  process  of  time,  Orders  were  made  by 
Parliament  to  regulate  the  passage  of  such  Bills,  and  to  give  to 
proceedings  on  them  a  judicial  and  inquisitorial  character  (a). 

The  measure  of  relief  was  a  costly  one,  available  only  to 
the  wealthier  members  of  society.  Hence  Parliament  en- 
deavoured to  create  a  Court  of  Justice  where  all  suitors 
might    obtain    complete    redress    for    matrimonial  wrongs, 

(«)  P^Vc/(rt/vr»  Divorce  Prac  ice  1874. 
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and  at  a  cost  within  reach  of  even  the  humbler  classes  of 
society.  The  result  was,  the  constitution  in  1858,  of  the  Court 
of  Divorce  and  Matrimonial  Causes.  Power  was  given  that  tri- 
ibunal  in  certain  cases,  and  for  certain  specific  reasons,  to  grant 
-a  divorce  and  dissolution  of  the  marriage  tie,  and  by  the  Judica- 
ture Act  that  jurisdiction  has  now  become  vested  in  the  High 
Court  of  Justice,  and  is  administered  in  the  Probate  and  Divorce 
Division.  The  old  Ecclesiastical  jurisdiction,  except  in  respect 
to  marriage  licenses,  now  vests  in  the  above  Division;  therefore 
the  jurisdiction  of  the  Divisions,  where  established,  is  sole  and 
complete  in  all  matters  relating  to  marriage.  What  those 
matters  are,  may  be  gathered  from  the  Act  itself.  They  are  (i) 
suits  for  dissolution  of  marriage,  formerly  divorce  a  vinculo 
matrimonii;  (ii)  nullity  of  marriage;  (iii)  judicial  separation, 
formerly  divorce  a  mensa  et  thoro;  (iv)  restitution  of  conjugal 
rights;  and  (v)  jactitation  of  marriage.  The  Division  has  also 
further  jurisdiction,  created  by  the  above,  and  extended  by  sub- 
sequent amending  Acts,  in  relation  to  other  matters,  arising  out 
of  the  above  proceedings  or  incidental  to  them.  These  are  as 
follows: — (vi)  alimony  in  certain  cases;  (vii)  custody  of  children; 

(viii)  the  application  of  damages  recovered  from  an  adulterer; 

(ix)  the  settlement  of  the  property  of  the  parties ;  (x)  the  pro* 
tection  of  the  wife's  property  in  certain  cases ;  and  (xi)  the  re- 
versal of  the  decree  of  judicial  separation,  and  the  decree  nisi  lor 
a  divorce,  and  a  similar  decree  of  nullity  of  marriage  (h). 

The  Acts  apply  to  England  exclusively;  therefore  the 
House  of  Lords  has  still  jurisdiction  over  cases  in  India,  Ireland^ 
iind  other  countries  beyond  the  jurisdiction  of  the  Court  (c) 

Divorce  in  Canada. — The  English  practice  of  legislating  for 
•each  particular  case  was  first  established  in  Upper  Canada  in 

1840,  when  a  Bill  was  passed  by  the  legislature  for  the  relief  of 
John  Stuart,  whose  wife  had  eloped  and  committed  adultery  {d). 

During  the  next  twenty-seven  years,  only  three  such  divorce 
Mis  were  passed  by  the  Legislature  of  the  Province  of  Canada  {e). 

ih)  Dixon  on  Divorce,  pp.  2,  3. 
■U)  May.  v.  767. 

(d)  3  Vion  cap.  72.  » 
Beresford.lS^S;  McLean,  1859,  and  Benning,  1864s 
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In  the  distribution  of  legislative  power,  the  British  North 
America  Act,  1867,  section  91,  conferred  upon  the  Parliament  of 
Canada  exclusive  legislative  authority  in  relation  to  Marriage 
and  Divorce,  That  section  must  be  read  subject  to  the  pro- 
visions of  sec.  129,  whereby  all  laws  in  force  in  the  then 
Provinces  of  Canada,  Nova  Scotia  and  New  Brunswick  at  the 
Union,  and  all  Courts  of  civil  and  criminal  jurisdiction,  etc.,  ex- 
isting therein  at  the  Union,  were  continued  in  such  Provinces 
respectively,  as  if  the  Union  had  not  been  made;  and  section 
146  extended  the  provisions  of  this  Act  to  other  provinces  ad- 
mitted to  the  Union. 

The  portions  of  the  Dominion  over  which  the  Parliament  of 
Canada  has  not  assumed  control  in  the  matter  of  marriage  and 
divorce  are  Nova  Scotia,  New  Brunswick,  Prince  Edward  Island 
and  British  Columbia.  In  these  Provinces  there  existed  at  the 
time  of  the  Union,  Courts  of  Divorce,  and  they  still  continue  to 
exercise  their  functions.  With  the  exception  of  Prince  Edward 
Island,  they  appear  to  have  been  modelled  after  the  English 
Court  of  Divorce  and  Matrimonial  Causes,  and  the  procedure 
arid  practice  of  that  Court  is  followed  as  closely  as  circumstances 
will  permit.  In  Prince  Edward  Island,  a  Court  of  divorce  and 
alimony  was  established  as  far  back  as  1836. 

Parliamentary  Divorce. — There  being  no  Divorce  Court  in 
the  remainder  of  the  Dominion,  comprising  Ontario,  Quebec, 
Manitoba  and  the  Northwest  Territories,  recourse  for  relief  must 
be  had  to  the  Parliament  of  Canada.  The  Journals  of  the  Leg" 
islatures  of  Upper  Canada,  the  Province  of  Canada,  and  the 
Dominion,  show  repeated  unsuccessful  attempts  to  remove  from 
the  Legislature  the  duty  of  dissolving  the  marriage  tie,  but  the 
religious  views  of  a  large  portion  of  the  legislators  on  the 
sacredness  of  the  marriage  contract  have  always  proved  an 
obstacle,  and  it  is  no  doubt  out  of  deference  to  such  religious 
scruples  that  the  Protestants  have  not  presse<l  more  urgently  for 
the  establishment  of  a  Court. 

It  is  rather  curious  that  the  Province  of  Quebec — the  part  of 
the  Dominion  from  which  comes  the  most  vigorous  opposition  to 
divdtce — should  be  really  in  advance  of  Ontario,  Manitoba  and 
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the  Northwest  Territories  in  the  matter  of  matrimonial  relief. 
The  Courts  of  that  Province  have  long  been  able  to  grant  a 
se'pcLrathon  ch  corps,  the  equivalent  of  a  judicial  separation 
under  the  English  Divorce  Court  practice.  Again  we  find  by 
Article  117  of  the  Civil  Code,  that  the  Courts  have  power  to 
annul  a  marriage  on  the  ground  of  impotency.  "Iinpotency, 
natural  or  accidental,  existinof  at  the  time  of  the  marriaofe, 
renders  it  null;  but  ^  only  if  such  impotency  be  apparent  arid 
manifest.  This  nullity  cannot  be  invoked  by  any  one  but  the 
party  who  has  contracted  with  the  impotent  person"  (/'). 

There  is  no  law  which  defines  the  ground  upon  which  par- 
liamentary divorces  may  be  granted,  but  the  impression  has 
prevailed  that  while  there  is  no  limitation  to  the  power  of 
Parliament  to  grant  divoces  for  any  cause,  it  will  not  give  effect 
to  any  applications  except  upon  the  ground  of  adultery — the 
sole  ground  recognized  by  the  Parliament  of  the  United  King- 
dom before  the  establishment  of  the  Court  in  1858.  This  has 
led  to  a  circuitous  method  of  obtaining  relief  in  the  Stevenson 
(1869)  case,  which  was  really  an  application  to  nullify  a  mar- 
riage. In  that  case  .  the  petitioner,  when  only  seventeen 
years  of  age,  was  inveigled  into  the  ceremony.  The  marriage 
was  not  consummated  by  cohabitation — the  parties  separating 
immediately  after  the  marriage  ceremony — yet  in  order  to  obtain 
relief,  the  old  principle  that  the  bill  must  directly  charge  adul- 
tery had  to  be  maintained,  and  the  w^oman  having  married  again, 
w^as  branded  as  an  adulteress. 

In  the  Ash  and  Lavell  cases  in  1887,  wdiich  were  really 
applications  to  nullify  marriages,  the  former  being  an  application 
to  determine  the  validity  of  a  foreign  decree  dissolving  a  Can- 
adian marriage,  and  the  latter  an  application  to  dissolve  a 
marriage  performed  as  a  joke  under  false  names,  and  of  which 
there  had  been  no  consummation  by  cohabitation,  the  notices  of 
application,  the  petitions  and.  the  preambles  to  the  bills^  while 
setting  out  these  facts,  and  asking  for  relief,  asked  in  the  alter- 
native for  bills  of  divorce  on  the  ground  of  adultery.  This 

if)  Dorion  v.  Laurent  17  L.C,  Jar.  321;  Liinsier  v-  ArchamheauU,  11  L.  C.  Jur.  53;  Langcvin 
V.  Barrette,  4  Rer.  Leg.  160. 
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attempt  to  maintain  the  old  principle,  notwithstanding  the  fact 
that  there  had  been  no  adultery,  proved  so  shocking  to  tlie  good 
feelings  of  many  members  of  both  Houses  that  Parliament  in 
the  exercise  of  its  supreme  and  unfettered  powers,  eliminated 
from  the  preambles  the  words  directly  charging  adultery  and 
moulded  the  bills  in  accordance  with  the  ascertained  facts. 

In  both  cases  the  idea  that  Parliament  would  only  follow  th^ 
practice  of  the  English  Parliament  in  granting  bills  of  divorce 
received  a  wider  interpretation.  In  the  Ash  case,  the  Minister 
of  Justice,  an  eminent  jurist,  stated  that  he  understood  the  prin^ 
ciple  to  be  that  bills  of  divorce  would  be  granted  upon  the  same 
evidence  and  under  the  same  circumstances  as  applications  would 
be  granted  before  the  judicial  tribunal  in  the  mother  country 
which  has  jurisdiction  over  sucli  a  subject. 

In  the  debate  on  the  Lavell  case.  Senator  Gowan,  also  an 
eminent-  jurist,  took  the-  broader  ground  that  Parliament  is 
supreme  in  its  power,  the  custodian  of  the  morals  and  well  being 
of  society  ;  the  maker, 'not  the  expounder  of  the  law — is,  in  short, 
the  highest  tribunal  in  the  land — the  High  Court  of  Parliament, 
and  as  such  is  not,  and  can  not  be  bound  by  any  rule,  law  ov 
authority  in  the  measure  or  extent  of  the  relief  it  may  grant, 
This  view,  no  doubt,  largely  contributed  to  the  moulding  of  the 
bills  in  these,  two  cases  to  meet  the  actual  facts. 

The  marriage  ceremony,  the  domicil  of  the  parties,  and  the 
locus  delicti,  or  the  place  where  the  matrimonial  offence  fov 
which  relief  is  sought,  was  committed,  are  all  incidents  more  or 
less  material  in  the  first  instance  to  every  application  for  dis- 
solution of  marriage  (h). 

By  the  B.  N.  A.  Act,  1867,  sec.  02,  the  power  of  making  laws 
respecting  the  solemnization  of  marriage  is  conferred  exclusively 
upon  the  Provincial  Legislatures.  In  some  of  the  Provinces  of 
the  Dominion,  Justices  of  the  Peace  a're,  with  the  resident  clergy 
of  any  denomination,  empowered  to  celebrate  the  marriage  cere- 
mony, but  as  a  rule  the  ceremony  is  performed  by  the  clergy, 
and  this  while  tending  to  throw  around  the  marriage  tie  a  halo 

(A)  Dixon,  p.  6. 
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of  sAct^dneeS)  secures  system  of  registration  valuable  evi- 
dence, as  all  clergymen  are  required  by  the  laws  of  their  Prov- 
inces to  make  Annual  returns  of  marriages  celebrated  by  them 
to  the  provincial  authorities.  In  the  Province  of  Quebec, 
marriages  are  regulated  by  the  Civil  Code  of  Lower  Canada»  but 
their  registration  is  regulated  by  statute. 

In  a  new  country  like  Canada>  many  of  its  inhabitant*  have 
"been  married  in  other  lands,  and  in  respect  of  these  Parliament 
jnuflt  be  reasonably  satisfied  that  the  law  of  the  country  where 
the  marriage  took  place  has  been  complied  with. 

Th^  principal  incident  necessary  to  a  valid  marriage,  is  that 
the^  parties  should  be  capable.  All  persons  are  competent  to 
marry  unless  they  labour  under  certain  disabilities,  such  as  being 
already  married,  or  of  unsoundness  of  mind  (i).  In  England, 
minors  or  persons  under  21  years  of  age  require  the  consent  of 
theiv  fathers  or  guardians,  but  such  is  not  the  rule  in  Canada, 
.  as  evidenced  by  the  Stevenson  case  already  referred  to  (j).  The 
relationship  of  persons  within  the  prohibited  degrees  of  consan- 
guinity or  affinityas  computed  by  the  civil  law,  is  also  held  to  be 
a  disability.  In  1882,  the  vexed  question  of  marriage  between 
a  man  and  his  deceased  wife's  sister,  both  as  to  past  and  future 
marriages,  was  settled  in  Canada  by  an  Act  removing  all  restric- 
tions (k).  Another  incident  is  that  the  marriage  must  be 
celebrated  after  publication  of  banns  or  upon  certificate  of  license 
issued  under  the  authority  of  the  various  Provincial  Marriage 
License  Acts. 

Domicil  or  Jurisdiction. — In  his  treatise  on  The  Law  of 
Bomicil,  1879,  Prof.  Dicey  lays  down  the  following  general  prin- 
ciple with  respect  to  divorce  : — 

"Rule  46.  Jurisdictions  in  matters  of  divorce  depends  in 
general  upon  the  domicil  of  the  parties  to  a  marriage  at  the  time 
of  commencement  of  proceedings  for  divorce.    Hence,  in  general, 

(1).  A  Divorce  Court  of  any  country  where  such  parties  are 
then  domicled  has  jurisdiction  to  dissolve  their  marriage  ; 

{i).Dioi:on,v-  10. 

U)  Regina  v  Bobbin,  21,  U.  C.  R,  352. 
(fc)  45  Vic,  cap.  42. 
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(2).  No  Court  of  any  other  country  has  jurisdiction  to  dissolve 
their  marriage." 

The  nature  of  domicil  and  the  manner  of  its  ascertainment  are 
aiso  set  forth  in  the  following  rules  extracted  from  Prof.  Dicey 's 
work: — 

"  Rule  1.  The  domicil  of  any  person  is,  in  general,  the  place 
or  country  w4iich  is,  in  fact,  his  permanent  home,  but  is  in  some 
cases  the  place  or  country  which,  whether  it  be  in  iaCt  his  hoiiTie 
or  Hat,  is  determined  to  be  his  home  by  rule  of  law. 

Rule  4.  A  domicil  once  acquired  is  retained  until  it  is 
changed,  (i)  in  the  case  of  an  independent  person  by  his  own  act, 
(ii)  in  the  case  of  a  dependent  person  by  the  act  of  some  one  on 
whom  he  is  dependent. 

Rule  5.  Every  independent  person  has  at  any  given  moment 
either  (i)  the  domicil  received  by  him  at  (or  as  from)  his  birth, 
which  is  called  the  domicil  of  origin  ;  or  (ii)  a  domicil  (not  being 
the  same  as  his  domicil  of  origin)  acquired  by  him  while  inde- 
pendent by  his  own  act,  which  is  called  a  domicil  of  choice. 

Rule  7.  Every  independent  person  can  acquire  a  domicil  of 
choice  by  the  combination  of  residence  (factum)  and  intention  of 
permanent  or  indefinite  residence  (animue  manendi),  but  not 
otherwise. 

Rule  13.  The  domicil  of  a  person  can  always  be  ascertained 
by  means  of  either  (i)  a  legal  presumption  ;  or  (ii)  the  known 
facts  of  the  case. 

Rule  14.  A  person's  presence  in  the  country  is  presumptive^ 
evidence  of  domicil. 

Rule  15.    When  a.  person  is  know^n  to  have  had  a  domicil  in  a 

given  country,  he  is  presumed,  in  the  absence  of  proof  of  a 
change,  to  retain  such  domicil. 

Rule  16.  Any  circumstance  may  be  proof  or  evidence  of 
domicil  which  is  evidence  either  of  the  person's  residence  (factum) 
or  of  his  intention  to  reside  permanently  (animus  manendi) 
within  a  particular  country. 

Rule  19.    Residence  in  a  country  is  not  even  prim  e  facie 
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evidence  of  domicil  when  the  nature  of  the  residence  is  incon- 
sistent with,  or  rebuts  the  presumption  of,  tlie  existence  of  an 
intention  to  reside  there  (animus  manendi)"  (/). 

The  law  of  domicii,  as  well  as  the  effect  of  a  decree  of  a 
foreign  Court  dissolving  a  marriage  which  had  taken  place  in 
Canada,  was  thoroughly  discussed  in  the  Ash  case.  The  facts 
of  the  case  were  as  follows  :^ — Man  ton  married  Susan  Ash  in 
Kingston,  Ontario,  in  1868 ;  she  lived  with  .him  there  for  six 
weeks,  and  then  left  with  his  consent  to  visit  her  father  in 
Montreal.  On  her  return  six  weeks  later  she  found  his  property 
had  been  sold,  and  he  had  given  up  housekeeping.  She  resided 
witli  him  at  liis  bearding  house,  but  his  intemperate  habits 
rendered  life  with  him  intolerable,  so  she  left  him  shortly  after- 
wards, this  time  without  his  consent,  and  returned  to  her 
fathers'  in  Montreal,  where  she  had  since  continuously  resided. 
Manton  went  to  the  States,  and  in  1874  obtained  from  the 
Court  of  Massachusetts  a  decree  of  divorce  from  Susan  Ash,  on 
the  ground  that  she  had  deserted  his  home.  There  was  no  evi- 
dence of  his  residence  there  other  than  the  recital  in  the  decree, 
which,  being  put  in  evidence  in  the  application  to  Parliament, 
recited  that  foi*  the  period  of  five  consecutive  years  preceding 
the  time  of  his  application  to  the  Massachusetts  Court,  Manton 
had  resided  in  Boston.  On  3rd  Sept.,  1874,  Manton  married 
again  at  Stirling,  Ontario,  a  woman  named  Hatch,  and  they 
removed  at  once  to  Boston,  remained  there  living  as  husband 
and  wife,  and  had  a  family.  Susan  Ash  founded  her  application 
upon  this  decree  of  divorce,  alleging  that  the  decree  being  for  a 
cause  not  recognized  in  Canada,  the  decree  was  null,  and  there- 
fore the  second  marriage  bigamous.  The  Minister  of  Justice,  in 
a  lengthy  and  lucid  speech,  expressed  the  opinion  that  Manton 
had  no  domicil  in  Massachussetts  because  the  evidence  in  the 
case  did  not  show  that  Manton  had  been  there  otherwise  than 
as  a  citizen  of  Canada,  prior  to  the  date  of  the  decree,  or  that  he 

(I)  i)ic'ej/'»  Law  of  Domicil,  pp.  3,9.  The  leading  cases  on  domicil  are  Brook  v. Brook, 
9  H.  L.  Cas.  193  ;  Sottomayer  v.  De  Barros,  3  P  D.  1,  5  ;  Simonin  v.  Mallae  2  S  w  A  Tr.  67  ; 
Dalrymple  v.  Dalrymple,  2  Haep.  C.  54;  Pitt  v.  Pitt,  4  Macqueen  H.  L.  Cases,  627:  Lal- 
houaie  v.  McDonell,  7  C.  A  F.  817;  Harvie  v.  Farnie,  L.  R.  8  A  pp.  Ca.  43;  Dolphin  v. 
Robins,  7  H.  L.  Cases  393;  Shaw  v.  Attorney- General,  L.  R.  2  P.  a  D.  156;  Niboyet  y. 
Niboyet,  4  P.  D.  1. 
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had  a  home  there,  or  that  -he  was  there  for  anything  but  the 
temporary  purpose  of  obtaining  a  divorce ,  wliile  there  was  a 
presumption  to  the  contrary  from  the  fact  of  his  having  resided  in 
Kinofston  a  married  man,  and  of  his  havino^  contracted  a  second 
marriao;e  at  Stirling:  soon  after  the  date  of  the  decree.  He 
further  contended  that  the  recital  in  the  decree  of  a  residence 
of  five  years  was  no  evidence  of  acquisition  of  a  domicil,  because 
the  decree  itself  was  valueless  until  it  had  been  ascertained  that 
the  Court  had  jurisdiction  over  the  subject  matter  and  the  person. 
The  mere  allegation  in  a  decree  that  the  Court  has  jurisdiction 
is  insufficient.  The  principles  deduced  from  his  argument  and 
the  authorities  cited  were  : — 

1.  That  before  any  foreign  tribunal  can  alter  the  marriage 
status  and  dissolve  the  marriage  of  persons  married  in  Canada, 
who  apply  for  that  relief,  the  applicant  must  have  been  domi- 
ciled or  have  a  bona  fide  residence  in  that  country  in  order  to 
entitle  the  divorce  to  recognition  in  Canada. 

2.  That  with  any  such  decree  of  divorce  it  must  also  be  proved 
that  the  foreign  court  had  jurisdiction  over  the  subject  matter 
and  person  in  the  case. 

3.  Although  it  is  a  general  principle  of  law  that  the  husband's 
domicil  is  also  that  of  his  wife,  the  wife  does  not  forfeit  the 
rights  she  has  to  assert  against  him  w^hen  he  is  acting  in  viola- 
tion of  his  marriage  duties  {m).  In  support  of  this  he  cited  from 
a  judgment  of  Mr.  Justice  Gwynne,  "that  for  the  purpose  of 
instituting  a  suit  for  divorce,  the  wife  may  have  a  domicil  separ- 
ate from  that  of  her  husband  "  (??). 

As  the  Parliament  of  Canada  has  not  yet  recognized  the  power 
of  any  Court  to  deal  with  the  subject  of  divorce,  there  is  nothing 
binding  in  the  argument  which  claims,  by  the  comity  between  na- 
tions,for  a  judgment  by  a  foreign  Court  that  kind  of  consideration 
and  recognition  by  the  Senate  which  that  judgment  would  have 
before  an  ordinary  tribunal,  upon  a  matter  the  subject  matter  of 
which  was  common  to  both.  The  principle  involved  in  the  term 
comity  of  nations  is  that  as  the  jurisdiction  over  the  subject 

(m)  Commons  Debases,  1887,  p.  1062-4. 
(»)  Stevens  v  Fisk,  8  Legal  News,  42. 
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matter  of  tlie  judgment  is  common  to  the  Courts  of  both  coun- 
tries, we  give  it  by  courtesy  that  consideration  and  weight 
involved  in  regarding  it  as  prima  facie  a  correct  judgment  (o). 

In  the  earlier  case  of  Harris  in  1845  (p),  the  question  of 
domicil  also  came  up  for  consideration.  The  facts  were  as 
follows : — The  marriage  took  place  in  Canada  in  1832.  Peti- 
tioner was  at  that  time  residing  here  as  an  officer  attached  to 
his  regiment ;  the  act  of  adultery  on  account  of  which  the 
petitioner  sought  a  divorce  was  committed  in  Canada ;  the  peti- 
tioner had  no  other  domicil  in  Canada  than  such  as  attached  to 
him  in  his  military  capacity ;  in  1841  he  returned  with  his  regi- 
ment to  England,  and  had  not  since  resided  in  Canada.  Mrs. 
Harris  had  also  quitted  Canada  for  the  West  Indies ;  the  Bill 
passed  in  1845,  during  the  absence  of  both  parties  from  the 
Province,  and  was  reserved  for  Her  Majesty's  approval.  The 
opinion  of  the  law  officers  of  the  Crown  was  that  the  pai-ties 
were  not  domiciled  in  Canada  at  the  time  of  the  passing  of  the 
Act.    The  Bill  was  accordingly  disallowed. 

The  locus  delicti,  or  place  where  the  matrimonial  offence  for 
which  relief  is  sought  was  committed,  appears  to  be  of  no  mater- 
iality in  an  application  for  a  bill  of  divorce.  There  are  several 
instances  of  bills  being  obtained  where  the  adultery  was  com- 
mitted out  of  Canada., . 

Extent  of  Matrimonial  Relief. — In  the  absence  of  any  law 
declaring  the  grounds  upon  which  matrimonial  relief  ma;y  be 
granted  by  Parliament,  we  must  doubtless  accept  the  principles 
already  referred  to  as  being  laid  down  by  the  Minister  of  Justice 
in  the  Ash  case,  viz.,  that  bills  will  be  granted  on  the  same  evi- 
dence and  under  the  same  circumstances  as  applications  will  be 
granted  before  a  judicial  tribunal  in  the  mother  country  which 
has  jurisdiction  over  such  a  subject  {q). 

Assuming  that  this  means  that  Parliament  may  grant  bills  of 
divorce  upon  the  same  grounds  as  the  English  Court,  th^se 
grounds  of  relief  may  be  thus  briefly  stated  : — 

•   (o^  Senate  Debates,  18S7,  p.  224,  Senator  Abbott. 
{p(  Journals,  L,C..  1844-5.  p.  33. 
{q)  Commons  Debates  1887,  p  1('6I. 
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1.  Adultery  by  the  wife  entitles  the  husband  to  a  divorce, 
while  a  wife  may  obtain  a  divorce  for  incestuous  adultery, 
bigamy  with  adultery,  rape,  sodomy  or  bestiality,  adultery  ami 
■cruelty,  or  adultery  and  desertion. 

2.  Nullity  of  marriage  may  be  obtained  (a)  on  the  ground  of 
impotence  or  incapacity  arising  either  from  congenital  malforma- 
tion or  from  some  defect  of  a  permanent  and  incurable  char- 
acter ;  (b)  on  the  breach  of  a  statute  directing  certain  forms  of 
marriage  ;  and  (c)  on  the  ground  of  bigamy,  the  former  marriage 
being  ground  for  a  decree  of  nullity  of  a  later  one. 

3.  The  Court  has  also  power  to  grant  decrees  for  judicial 
separation  on  the  ground  of  adultery,  unnatural  practices,  cruelty 
or  desertion  for  two  years  and  upwards.  The  effect  of  the  decree 
is  to  place  the  wife  in  the  legal  position  of  an  unmarried  woman, 
both  as  regards  her  husband  and  third  parties. 

In  Canada,  adultery  by  the  husband  or  wife  of  the  petitioner 
has  been  the  most  frequent  ground  of  relief.  Out  of  the  twenty- 
three  such  Acts  granted  by  Parliament  since  the  Union  of  the 
Provinces  in  1867,  eighteen  were  granted  on  the  ground  of 
adultery  ;  three,  although  charging  adultery,  were  really  Acts 
to  nullify  marriages ;  one  was  for  bigamy  and  adultery,  and  one 
for  a  separation  equivalent  to  a  judicial  separation  in  England 
under  a  decree  pronounced  by  the  Divorce  Court  there.  In  the 
consideration  of  the  facts  connected  with  the  applications  on  the 
ground  of  adultery,  no  distinction  has  been  made  between  the 
husband  and  wife,  as  happens  under  the  English  Divorce  Act ;  a 
petitioning  wife  may  obtain  a  divorce  upon  the  ground  of  the 
husband's  adultery,  as  well  as  the  petitioning  husband  upon  the 
ground  of  the  wife's  adultery. 

As  already  stated,  the  Stevenson  (r)  and  Lavell  («)  cases  were 
really  bills  to  nullify  the  marriages,  there  being  evidence  that 
the  same  were  never  consummated  by  cohabitation.  To  these  may 
be  added  the  Ash  (t)  case  which  was  a  bill  to  dissolve  the  first 
marriage  which  had  been  already  dissolved  by  a  decree  of  an 

(r)  Senate  Journals,  1869,  pp.  78,  92, 106. 
(«)  Sfenate  Journals,  1887. 
it)  Senate  Journals,  1887. 
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American  Court,  Parliament  declining  to  be  bound  by  the  action 
of  a  foreign  tribunal.  During  the  present  (1888)  session  of 
Parliament,  an  application  will  be  made  to  nullify  a  marriage 
upon  the  ground  of  impotency.  This  will  be  tlie  first  instance 
of  the  kind  in  the  history  of  Canadian  divorce. 

The  Campbell  case  (u)  is  one  of  the  most  peculiar  in  the  his- 
tory of  divorce  in  Canada.  In  1876,  Robert  Campbell  petitioned 
for  a  bill  of  divorce  from  his  wife  on  the  ground  of  adultery. 
This  was  met  by  a  counter  petition  from  Mrs.  Campbell  charging 
liim  with  cruelty  and  desertion.  The  Senate  rejected  Campbell's 
petition  as  not  proved,  and  postponed  further  consideration  of 
the  cross-petition  until  the  following  session.  In  1877  no  fresh 
evidence  was  adduced^  but  the  report  of  the  select  committee 
"of  the  Senate  from  the  previous  session  was  taken  into  consid- 
eration with  the  result  that  the  majority  of  the  Senate  declared 
Campbell's  charges  proved.  The  bill  was  rejected  in  the  Com- 
mons, however,  on  the  ground  that  fresh  notice  of  the  appli- 
cation had  not  been  given  (o).  In  1878,  Mrs.  Campbell  prayed 
for  leave  to  prosecute  her  cause  iii  lorma  pauperis.  This  time 
the  Senate  rejected  her  application  for  want  of  notice.  In  1879 
she  renewed  her  application  in  forma  pauperis  after  having 
given  due  notice  thereof,  and  she  obtained  a  bill  equivalent  to 
a  judicial  separation  under  a  decree  pronounced  by  the  English 
Divorce  Court,  with  a  substantial  annual  casli  allowance  for 
the  maintenance  of  herself  and  children.  Provision  was  also 
made  in  the  Act  for  enforcing  the  payment  of  the  allowance. 
The  right  of  Parliament  to  grant  her  maintainance  and  the 
custody  of  the  children  was  warmly  contested  in  both  Houses 
upon  the  ground  that  these  being  civil  rights  they  could  only 
be  dealt  w^ith  by  the  Provincial  Legislature  under  the  terms  of 
the  B.  N.  A.  Act  1867,  but  the  result  of  the  decision  of  the  ma- 
jorities in  the  two  Houses  determined  that  they  were  incidents 
to  marriage  and  divorce,  and  as  sucli  within  the  competency  of 
Parliament  (w). 

fit)  Senate  Journals,  1876, 1877, 1878, 1879, 

(v)  This  shews  that  it  is  unsafe  to  assume  that  the  Commons  will  alwaj-s  follow  the  prac- 
tice of  the  Senate. 

With  refoect  to  maintainance  or  aMmony,  Wilsjn,  C.  J.,  he'd  a  contrary  view  • 
McDougaU  v  Campbell,  41,  U.  C.  R.  352. 
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'  111  all  cases  Parliament  inquires  particularly  of  the  petitioner 
as  to  the  collusion  or  connivance  to  obtain  a  divorce,  proof  of 
which  is  fatal  to  the  application.  "The  Ecclesiastical  Courts 
intended  by  the  word  collusion,  an  agreement  or  plan  between 
husband  and  wife  that  one  of  them  should  commit,  or  appear  to 
commit,  some  act  upon  \yhich  the  other  could  proceed  to  institute 
a  suit.  That  is  not  the  meaning  in  whigh  the  word  collusion 
is  used  in  the  English  Divorce  Act,  wliich  contemplates  an  agree- 
ment between  the  parties  as  to  the  institution  or  conduct  of  the 
suit  itself  ;  for  example,  where  the  respondent  in  pursuance  of  an 
arrangement  with  the  petitioner,  forbears  to  resist  a  false  case, 
etc.,  or  in  any  \^  ay  becomes  a  party  to  a  conspiracy  to  obtain 
a  decree  from  the  Court.  The  House  of  Lords  regarded  collusion 
in  the  same  light  as  the  Divorce  Court  now  does  under  the  statute, 
Where  the  petitioner  lias  brought  about  the  adultery  charged 
against  the  respondent  by  acts  expressely  directed  to  tliat  object, 
where  in  fact  he  or  she  has  procured  the  commission  of  the 
offence,  there  is  cortniva)Lce  "  (x). 

Having  glanced  at  the  origin  and  liisfcory  of  Parliamentary 
Divorce  in  England  and  Canada,  and  indicated  them  as  clearly 
as  the  crude  and  unsettled  character  of  the  principles  upon 
which  relief  may  be  granted  will  admit,  we  will  now  proceed  to 
briefly  explain  the  procedure  observed  in  relation  to  sucli  applic- 
ations. This  is  regulated  by  a  few  Rules  or  Orders  of  the 
House,  evidently  framed  after  those  of  the  House  of  Lords,  and 
they  relate  more  especially  to  forms  of  procedure  than  to  the 
means  of  determining  the  merits  of  an  application.  In  all  un- 
provided cases  reference  is  had  to  the  Rules  and  Decisions  of  the 
House  of  Lords  (y). 

Divorce  bills  originate  in  the  Senate  as  a  matter  of  usage,  but 
there  is  no  reason  why  they  should  not  originate  in  the  Com- 
mons (z).  In  dealing  with  matters  of  divorce,  as  has  already 
been  said,  the  Senate  does  not  sit  in"  a  judicial  capacity,  tied 
down  by  certain  laws  or  precedents,  but  it  sits  as  a  quasi-judicial 
and  a  legislative  body,  which  has  full  power  to  act  according  to 

(x)  Pt'itchard  on  Divorce,  pp.  5,  0. 
(j/)  Rule  84,  Fenate. 

(2)  Senate  Debates,  1877,  p.  227,  Sir  Alex  uider  Campbell. 
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its  own  wisdom,  so  that  its  acts  are  not  to  be  conj-idered  as  mere 
forensic  acts  but  as  acts  of  the  Legislature  (a).  This,  from  a 
professional  point  of  view,  is  most  unsatisfactory,  as  the  prac- 
titioner is  unable  to  advise  upon  given  facts  with  reasonable 
confidence.  Not  only  has  he  to  meet  the  difficulty  of  determin- 
ing each  case  upon  its  individual  merit*  without  settled  pre- 
cedents, but  the  opinions  of  individual  members  must  be  kept  in 
view.  The  vesting  of  the  power  of  dealing  with  these  matters 
in  a  permanent  or  standing  committee  of  the  House  composed  of 
judicially  trained  minds  would  go  far  towards  remedying  the 
difficulties  now  in  the  way.  If  the  w^riter  be  correct,  this  has 
been  done  in  England  with  respect  to  the  applications  for 
divorce  that  come  from  the  portions  of  the  Empire  not  within 
the  jurisdiction  of  the  English  Divorce  Court.  They  are  dis- 
posed of  altogether  by  a  standing  committee  of  the  House  of 
Lords,  composed  of  the  Law  Lords. 

Frocedure. — Proceedings  in  Parliament  are  commenced  by 
petitions  addressed  to  the  Governor-General,  the  Senate  and  the 
House  of  Commons,  which  petitions  must  be  signed  by  the 
a,pplicant.  With  the  exception  of  the  address  and  prayer,  the 
petition  should  be  in  substance  a  mere  transcript  of  the  preamble 
of  the  Bill.  The  preamble  ought  to  set  out  with  a  statement  pf 
the  date  and  place  of  the  marriage  sought  to  be  dissolved 
describing  sufficiently  the  parties  and  the  ceremony,  if  any, 
which  may  have  taken  place.  For,  if  the  marriage  be  in  itself 
invalid,  the  application  for  divorce  is  superfluous.  The  preamble 
in  the  next  place  ought  to  state  shortly  in  what  manner  and  for 
what  length  of  time  the  parties  have  lived  together  as  man  and 
wife,  subsequently  to  marriage ;  also  whether  any,  and  if  any, 
what  issue  has  been  born  of  the  marriage.  If  there  should  have 
been  a  separation  before  the  commission  of  adultery,  the  fact 
and  circumstances  ought  also  to  be  stated.  If  a  deed  of  separa- 
tion was  executed  on  the  occasion  of  such  separation,  the  deed 
should  be  mentioned.  The  preamble  proceeds  in  the  next  place 
to  state  the  charge  of  adultery,  the  name  of  the  party  (if  knowii) 

(a)  A  competent  authority  goes  even  further,  and  claims  that  Parliament  in  such  matters 
is  governed  by  no  principle  other  than  the  it  dividual  opinions  and  judgments  of  the 
^eatlemen  who  give  their  time  and  attention  to  the  con  ideration  of  oaeh  particular  case, 
iienate  Debates,  1887,  p.  212.  Senator  Scott. 
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with  whom  the  crime  has  been  committed  and  the  period  when 
the  guilty  intercourse  commenced.  The  preamble  ought  also  to 
state  whether  the  parties  are  still  cohabiting  in  adultery  ;  and  it 
ought  specially  to  aver  that  the  petitioner  has  had  no  intercourse 
with  the  guilty  spouse  since  the  discovery  of  infidelity.  If  the 
adultery  has  been  committed  with  more  than  one  person,  the 
preamble  ought  to  specify  the  several  persons  wdth  whom  the 
commission  of  the  crime  is  intended  to  be  proved;  for  adultery, 
not  specially  charged,  cannot  be  proved.  If  an  action  at  law  has 
been  resorted  to  by  the  husband  against  the  adulterer,  the  facts, 
verdict  and  judgment  should  be  stated. 

There  are  usually  three  enacting  clauses.    The  first  of  these 

enacts  that  the  marriage  is  thereby  dissolved,  and  shall  be  from 

henceforth  null  and  void  to  all  intents  and  purposes.    The  second 

clause  enacts  that  the  petitioner  may  at  any  time  thereafter 

contract  matrimony  as  if  the  dissolved  marriage  had  not  been 

solemnized.    The  efiect  of  a  divorce  is  that  the  vinculum  is 

entirely  broken, and  the  man  and  wife  stand  in  the  same  position 

as  it  the  other  were  dead  (6).  The  third  clause  enacts  that  the 
issue,  if  any,  of  such  second  marriage,  shall  have  and  possess  the 

same  rights  in  every  respect  as  if  the  tirst  marriage  had  never 

been  solemnized.    In  a  few  instances  further  relief  has  been 

enacted,  as  in  the  Wkite'ives  caso  (c)  the  marriage  contraco  was 

declared  void.    In  the  HolkueU  case  {d),  the  husband  was  barred 

of  all  claim  in  the  estate  and  effects  of  the  petitioner.    In  the 

JiiddeU'Herchmer  case  (e)  the  wife- petitioner  was  given  the  sole 

custody  and  control  of  the  infant  child.    As  has  already  been 

mentioned,  the  Bill  in  the  Campheli  case  ( f)  provided  for  a 

separation,  maintenance  of  the  wife  and  children  by  the  husband, 

the  custody  of  the  children  and  authority  to  the  Court  to  enforce 

the  provisions  ot  the  Act. 

The  petition  and  Bill  being  prepared,  and  the  notice  being 
given,  the  former  should  be  deposited  with  the  Clerk  of  the 
Senate  at  least  eight  days  previous  to  the  opening  of  Parliament. 

(6  Edwmrd's  Law  of  Husband  and  Wife,  18-3,  p.  73. 
(c  3^  Vict.  cap.  95. 
id  40  Vic^.  cap.  89. 
(e)  60-51  Vict.  cao.dSl. 
(/)42  Vict.  cap.  79. 
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It  is  usual  at  the  same  time  to  pay  the  tee  of  $200.00,  to  cover 
the  expense  which  may  be  incurred  by  the  Senate  in  passing 
the  Bill.  With  this  is  also  paid  SlO.Oi)  or  $15.00  to  cover  the 
cost  of  printing  the  Bill  in  English  and  French. 

Rule  72  of  the  Senate  requires  every  applicant  for  a  Bill  of 
Divorce  to  give  six  months  notice  of  his  intended  application 
and  to  specify  fiom  whom  and  for  what  cause,  by  advertisement 
in  the  (^anada  Oazette,  and  in  two  newspapers  published  in  the 
county  where  the  applicant  resided  at  the  time  of  separation. 
By  Rule  7S,  a  copy  of  the  notice  as  published  in  the  Canada 
Gazette  is  to  be  served  at  the  instance  of  the  applicant  on  the 
person  from  whom  the  divorce  is  sought,  if  the  residence  can  be 
ascertained  ;  and  proof  by  declaration  under  the  Act  respecting 
extra-judicial  oaths  of  such  service  or  of  the  attempts  made  to 
effect  it  to  the  satisfaction  of  the  Senate,  is  to  be  adduced  before 
tlie  Senate  on  the  reading  of  the  petition. 

.  On  the  presentation  of  the  petition  in  the  Senate,  the  Senator 
in  charge  must  produce  the  proof  of  the  service  of  the  notice  of 
application  upon  the  respondent. 

There  are  two  instances  in  which,  the  respondent  not  being 
found,  the  House  deemed  substitutional  service  sufficient  (g). 

As  to  what  may  be  sufficient  substitutional  service  no 
rule  has  been  laid  down,  but  it  is  apprehended  that  such  steps 
as  may  be  directed  by  a  Judge  in  a  Court  ot  Law  in  an  ordinary 
action  at  law  will,  under  similar  circumstances,  be  recognized  by 
the  Senate  in  an  application  for  a  Divorce. 

The  evidence  of  service  or  attempts  to  effect  the  same  being 
satisfactory,  the  next  step  is  to  have  the  petition  read  and 
received.  At  this  stage,  if  any  proceedings  at  law  have  been 
taken  prior  to  the  petition,  an  exemplification  thereof  to  final 
judgment  duly  certified  by  the  proper  authority  is  to  be  pre- 
sented to  the  House,  and  if  damages  have  been  awarded,  proof 
on  oath  must  be  adduced  that  the  same  have  been  levied  and 
retained,  or  an  explanation  given  of  neglect  or  inability  to  levy 
the  same  under  an  execution. 

(c)  Martin  Case,  Senate  Journalss,  1870,  p.  79  ;  Aah  Case,  Senate  Journals,  1887,  p.  30. 
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If  the  committee  on  standing  orders  reports  to  the  House  that 
all  the  orders  have  been  complied  with,  the  Bill  is  presented  in 
the  House  by  a  Senator,  and  submitted  to  its  first  reading. 

The  second  reading  of  the  Bill  c  mnot  take  place  until  fourteen 
days  after  the  first  reading ;  and  notice  of  such  second  reading, 
is  to  be  affixed  to  the  doors  of  the  Senate  during  the  period, 
and  a  copy  thereof  and  of  the  Bill,  duly  served  upon  the  party 
from  whom  the  Divorce  is  sought,  and  proof  on  oath  of  such 
service  adduced  at  the  Bar  of  the  Senate,  before  proceeding  to 
the  second  reading,  or  sufficient  proof  adduced  of  the  impos- 
sibility of  comply  in  or  with  the  rvile. 

The  copy  of  the  notice  of  the  second  reading  and  of  the  Bill 
for  service  should  each  be  signed  by  the  clerk  of  the  House. 
The  person  making  the  service  should  of  course  be  provided 
with  duplicates  signed  in  the  same  way.  As  in  the  case  of  the 
service  of  the  notice  of  application,  there  are  precedents  for  sub- 
stitutional service.  Where  the  service  has  been  personal,  the 
person  making  service  gives  evidence  of  it  at  the  Bar  of  the 
Senate  Substitutional  service  is  usually  proved  by  statutory 
declaration. 

The  terms  of  Rule  76  being  thus  complied  with,  Rule  77 
requires  the  petitioner  to  appear  below  the  Bar  of  the  Senate  at 
the  second  reading  to  be  examined  by  the  Senate,  either  gener- 
ally, or  as  to  any  collusion,  or  connivance  between  the  parties  to 
obtain  such  separation,  unless  the  Senate  think  fit  to  dispense 
therewith.  Counsel  usually  accompanies  the  petitioner  at 
this  stage.  The  practice  is  to  suspend  this  rule  and  instruct 
a  select  committee,  which  hears  the  evidence,  to  ask  the  neces- 
sary questions. 

The  Bill  is  then  referred  to  a  select  committee  of  nine  members* 
by  whom  the  witnesses  are  heard  on  oath,  the  evidence  taken 
down  in  writing  and  reported  to  the  Senate  with  all  vouchers 
adduced  before  the  Senate ;  the  preliminary  evidence  being  that 
of  the  due  celebration  of  the  marriage  between  the  parties  by 
legitimate  testimony  either  by  witnesses  present  at  the  marriage* 
or  by  complete  and  satisfactory  proof  of  the  certificate  of  the 
officiating  minister  or  authority. 
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Provision  is  made  for  the  summoning  of  witnesses,  and  neglect 
or  refusal  to  attend  subjects  the  defaulter  to  the  custody  of  the 
Usher  of  the  Black  Rod,  as  well  as  to  the  penalty  of  being 
obliged  to  pay  all  the  expenses  incurred. 

The  witnesses  are  examined  and  cross-examined,  and  the  case 
made  out  by  counsel  subject  to  the  ordinary  rules  of  evidence. 

Where  the  wife  has  no  separate  estate  of  her  own,  the 
House  will  order  the  husband  to  lurnish  means  wherewith  .she 
may  defend  herself.  In  the  Gamphell  case  the  petitioning  hus- 
band was  directed  to  pay  thi  fees  of  the  wife's  counsel  who 
opposed  his  application,  which  fees  were  taxed  by  the  chairman 
of  the  committee  at  $500.  He  was  also  obliged  to  deposit  $250 
toward  the  payment  of  the  expenses  of  her  witnesses.  Her 
counsel  subsequently  recovered  from  Campbell  -15350  or  $50  a 
day  for  seven  days  for  prosecuting  the  wife's  cross  petition  for  a 
judicial  separation  (h).  In  the  Gardner  case,  the  wife's  counsel 
was  allowed  a  retaining  fee  of  $20,  and  $20  a  day  for  each  day's 
attendance.  In  the  Nicholson  case,  the  House  directed  the  wife's 
counsel  to  be  paid  $20  the  first  day,  and  $10  each  day  thereafter 
and  $2  a  day  for  herself  for  expenses  in  Ottawa  (i). 

The  preamble  is  proved  clause  by  clause.  With  respect  to  the 
evidence  of  adultery,  it  may  be  stated  that  whatever  convinces 
the  committee  that  the  act  has  been  consummated  w^ill  be  suffi- 
cient (j).  Positive  evidence  of  the  fact  is  rarely  attainable,  and 
therefore  in  the  great  majority  of  cases  the  allegation  of  adultery 
is  substantiated  by  circumstances  from  which  inferences  may  be 
drawn. 

The  petitioner  is  invariably  examined  as  to  collusion  or  con- 
nivance, either  of  which  is  sufficient,  if  proved,  to  prevent  the 
petitioner  from  obtaining  relief. 

At  the  conclusion  of  the  evidence,  counsel  are  at  liberty  to 
address  the  committee.  The  committee  then  report  to  the  Senate 
whether  the  preamble  has  been  proved  or  not,  and  counsel  are 

{h)  McDougallT  Campbell,  41  U.  C.  R,  352.  [This  case  was  reversed  on  appeal,  but  the 
judgment  of  the  Court  of  Appeal  was  never  reported.-  Bd] 

(i)  The  Gardiner  and  Nicholson  cases  were  both  dropped  after  report  by  the  select  com- 
mittee of  the  Senate. 

ij)  Macgueen,  p.  535. 
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again  permitted  to  be  heard  at  the  Bar  of  the  House  on  the 
evidence  adduced,  or  on  the  provision  for  the  future  support  of 
the  wife.  With  respect  to  the  latter  point  there  are  several 
precedents  in  the  old  English  practice,  where,  when  the  wife 
brought  her  husband  a  fortane,  provision  was  made  in  the  Bill 
for  her  future  support.  There  has  been  no  such  precedent  in 
Canada,  except  in  the  Campbell  case,  which  was  simply  a  case 
of  separation. 

The  Bill  being  favourably  reported  on,  is  then  read  a  third 
time  and  p.assed,  and  then  sent  down  with  the  evidence  to  the 
Commons.  Here,  it  goes  through  the  ordinary  procedure  of  a 
private  bill,  and  the  House  may  either  reject  it  or  pass  it.  If 
amendments  are  made,  these  amendments  must  be  subsequently 
concurred  in  by  the  Senate.  On  the  Royal  Assent  being  given, 
the  Bill  becomes  law.  It  was  the  practice  until  1879  for  the 
Governor  General  to  reserve  such  Bills  for  the  signification  of  Her 
Majesty's  pleasure  thereon  but  this  need  not  now  be  done,  since 
the  change  in  the  Royal  Instructions  with  reference  to  Bills  (Jc). 

J.  A.  GEMMILL. 

Ottawa,  21st  February,  188S. 

ik)  BourinoVs  Pari.  Pract.,  p.  680. 


